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PAUL GALLASPY,
Pl ai ntiff-Appellant
ver sus
RAYTHEON TECHNI CAL SERVI CES COVPANY,
doi ng busi ness as RAYTHEON CO., doi ng
busi ness as PATRI OT OVERSEAS SUPPORT
COVPANY,

Def endant - Appel | ee

Appeal fromthe United States District Court
for the Western District of Texas
(3:04-Cv-12)

Before SMTH, W ENER and OAEN, Crcuit Judges.
PER CURI AM *

Plaintiff-Appellant Paul Gallaspy brought suit against his
enpl oyer, Def endant - Appel | ee Rayt heon, asserting that racial ani nus
was a reason for Raytheon’'s adverse enploynent action in
termnating or not renewing Gall aspy’ s assi gnnent as an advi ser to

the United States Arny in Korea, relegating himinstead to a |l ess

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



lucrative and less desirable position in the United States.
Gal | aspy argues that Raytheon treated him di sparately because of
his race, in violation of Title WVII, 42 U S . C. 8§ 2000(e) et seq.
Thi s appeal follows the district court’s grant of Raytheon’s notion
for judgnent as a matter of |aw at the conclusion of Gallaspy’'s
case-in-chief. W affirm

Al t hough, on appeal, Gallaspy fully and correctly explicates

t he procedural m nuet devel oped i n McDonnel - Dougl as and i ts progeny

that is applicable in discrimnation cases devoid of direct
evi dence of discrimnation, his case had advanced beyond t he usual
Rul e 12(b)(6) and summary judgnent stages, at which the MDonnel -
Dougl as net hodol ogy is usually applied; his case had proceeded to
trial. Thus, the prima facie case/legitimte non-discrimnatory
reason/pretext rubric so extensively addressed by Gllaspy on
appeal had becone essentially inapposite: Beyond the prelimnary
phases of dism ssal under Rule 12(b)(6) or summary judgnent, those
al ternating burdens of producing or going forward with the evi dence
for the nost part beconme anachroni sns, and the case proceeds to a
trial on the customary burden of proof rules. At that point, an
enpl oynent discrimnation case under Title VII based on, inter
alia, racial discrimnation (as is Gallaspy’'s) proceeds as does
virtually any civil trial, with the plaintiff being required to
prove the elenents of his case by a preponderance of the evidence
—— here that (1) he is a nenber of a protected class, (2) an
adverse enploynent action was taken against him which favored a
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menber of a non-protected class or a |l ess qualified nenber of the
protected class, and (3) racial aninmus was a notivating factor of
t he adverse enpl oynent action taken.

Qur review of the briefs of the parties and the record on
appeal satisfies us that, in his case-in-chief, GIllaspy, a black,
failed to adduce probative evidence that the actions of Raytheon’s
white supervisors taken against him in the adverse enploynment
action conplained of (if, indeed, it was they and not Arny
personnel who nade the decision) was notivated, even in part, by
raci al ani nus. Gal | aspy proved his nenbership in a protected
cl ass, proved that he was replaced in Korea by a white of inferior
experience, ability, and evaluations, and proved that Raytheon’s
action in recalling himto the United States and prohibiting his
return to Korea constituted an adverse enpl oynent action. But the
record contains no evidence or reasonable inferences that any
aninosity conceivably harbored by Raytheon personnel against
Gal | aspy contai ned a racial conponent at all. Even if the evidence
that the trial court excluded — a purported statenent by a
Rayt heon supervisor to the effect that Raytheon had been out to
termnate Gallaspy for ten years — had been admtted, it m ght
have proved favoritism or personal aninosity, but not racial
ani nmus.

In the end, we agree with the district court that the case
presented by Gallaspy at trial is devoid of evidence, or any
reasonabl e inferences to be made fromit, on which the jury could
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have reasonably concl uded t hat Rayt heon’ s adver se enpl oynent acti on
against @Gallaspy was, in whole or in part, notivated by racial
animus or discrimnation. W are also satisfied that the district
court did not abuse its discretion in excluding the statenent that
one of Raytheon’s supervisors had allegedly nade about trying to
get rid of Gallaspy. W conclude that no rulings of the district
court, including the quantum of its award of costs to Raytheon,
constituted reversible error. Accordingly, the court’s rulings and
its take-nothing judgnent are, in all respects,
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